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European and External Relations Committee 

Human Rights Inquiry 

Scottish Government 

Letter from the Cabinet Secretary for Social Justice, Communities and 
Pensioners’ Rights, Alex Neil MSP 

As Cabinet Secretary with portfolio responsibility for human rights, I have pleasure in 
submitting evidence to the Committee’s Human Rights Inquiry.   

Given the continuing absence of detailed proposals from the UK Government, it 
remains difficult to predict the full extent of the damage likely to result from attempts 
to repeal the Human Rights Act and impose a British Bill of Rights.  

It is nonetheless clear to the Scottish Government that such a move would be 

misconceived in its intent and detrimental in its overall effect. The impacts are likely 
to be felt not only by people in Scotland, but by individuals and communities across 
the UK as a whole.   

Adverse consequences can also be anticipated at the international level – with a 

perceived UK retreat from established norms undermining efforts to promote and 
protect human rights, and doing damage to the UK’s international standing. 

The Scottish Government believes that it is in the best interests of Scotland, and of 
the UK as a whole, for the Human Rights Act to be retained and for the UK to remain 

fully committed to the European Convention on Human Rights.  

Q1: What is your general view on the UK Government’s proposal to 
introduce a British Bill of Rights to replace the Human Rights Act 1998? Do 
you think changes need to be made to the current human rights regime in the 

UK?  

1.1 Detailed proposals have yet to be published1.  But the Scottish Government 

does not believe there is a credible or coherent case for replacing the existing 
Human Rights Act (“HRA”) with a British Bill of Rights. 
 
1.2 Subject to certain exceptions2, the existing legislative framework gives 

domestic legal effect to the substantive rights protected by the European Convention 
on Human Rights (“ECHR”). 

 

                                                             
1 The Conservative Party’s October 2014 policy paper (“Protecting Human Rights in the UK”) provides 
an indication of what UK Ministers may have in mind. It is not an official statement of UK Government 
policy. Related proposals were contained in the Conservative manifesto for the 2015 general election. 
 https://www.conservatives.com/~/media/files/downloadable%20Files/human_rights.pdf. 
https://s3-eu-west-1.amazonaws.com/manifesto2015/ConservativeManifesto2015.pdf   
2 In particular, the HRA does not incorporate Article 1 or Article 13 of the ECHR. Article 1 is the 
requirement to secure for those within the jurisdiction the rights and freedoms in the Convention.  
Article 13 relates to the right to an effective remedy.  

https://www.conservatives.com/~/media/files/downloadable%20Files/human_rights.pdf
https://s3-eu-west-1.amazonaws.com/manifesto2015/ConservativeManifesto2015.pdf
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1.3 The HRA is generally regarded as a well-drafted statute, which has withstood 
the test of time.  It enjoyed cross-party support when it was passed at Westminster in 
1998.  Practical experience since then has demonstrated that the HRA remains fit for 

purpose
3
 and functions effectively from the point of view of both individual rights-

holders and public authorities.  
 
1.4 In theory, the existing HRA could go further.  It could, for example, enable 

incompatible UK primary legislation to be “struck down” by the courts on a similar 
basis to devolved Scottish legislation under the Scotland Act 1998. 
 
1.5 Domestic law could also be developed and extended to reflect rights 

enumerated in other international human rights treaties, over and above those 
contained in the ECHR.  The ECHR is intended to be a floor and not a ceiling and 
there is a persuasive case for examining how to give further and better recognition to 
the wider international human rights framework at a domestic level4.   

 
1.6 The Scottish Government is clear that it welcomes debate on this issue5.  The 
question of incorporation of other treaty obligations has been identified within 
Scotland’s National Action Plan for Human Rights (“SNAP”)

6
 as a topic for further 

exploration.  
 
1.7 Whether the HRA provides the most appropriate model for the incorporation 
of such “additional” rights is therefore a legitimate matter for discussion, and one that 

has increasingly been the subject of active debate in Scotland.   
 
1.8 But what should not be in question are the fundamental existing safeguards 
which are already enshrined in the law of Scotland, and that of the other UK 

jurisdictions. 
 
1.9 It is, however, evident from the public position of current UK Ministers that the 
extension or enhancement of human rights in a UK context is not in prospect. Given 

the track record of the UK Government since the May 2015 general election, it is 
unlikely that the intent of any “reform” would be to enhance and extend the ability of 
members of the public to hold Westminster and the UK Government to account. 
 

1.10 From what little has been published to date it is evident that the case for 
“reform” is founded on some significantly flawed propositions. For example, the 
arguments already articulated include claims which are demonstrably incorrect:  

 

                                                             
3 It should be stressed that the Scottish Government is not opposed to changes which refine or 
improve existing ECHR-related mechanisms. Amendments to the Criminal Procedure (Scotland Act) 
1995 made by Part 4 of the Scotland Act 2012 (creating a procedure for addressing “compatibility 
issues”) provide a concrete example of a sensible refinement that had Scottish Government support. 
4 For example, the Children and Young People (Scotland) Act 2014 includes provisions which place 
duties on the Scottish Government and other public authorities in relation to the requirements of the 
UN Convention on the Rights of the Child. 
5 https://firstminister.gov.scot/transcript-of-human-rights-q-and-a-september-23-2015/ 
6 http://www.scottishhumanrights.com/actionplan, page 41 

https://firstminister.gov.scot/transcript-of-human-rights-q-and-a-september-23-2015/
http://www.scottishhumanrights.com/actionplan
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 In October 2011, Home Secretary Theresa May alleged that an illegal immigrant 
to the UK had avoided deportation because he owned a cat. Mrs May was 

publicly contradicted by the Judicial Office at the Royal Courts of Justice7. 

 The October 2014 policy paper published on behalf of the Conservative Party by 
the then Justice Secretary, Chris Grayling8 claimed that “murderers cannot be 
sentenced to prison for life”.  According to the UK Government’s own former 

Attorney General, Dominic Grieve QC, the claim was one of “a number of 
howlers” contained in the paper9. 

 The same policy paper implied that the HRA has allowed “the jurisprudence of 
the Strasbourg Court [ie the European Court of Human Rights, “ECtHR”] to be 

directly binding on domestic courts”.  In fact, the HRA requires courts in the UK to 
“take into account”10 ECtHR jurisprudence.  It is important that the ECHR is 
interpreted with reference to the jurisprudence of the Strasbourg courts. But it is 
ultimately for the UK courts themselves to decide in that context how much 

weight to attach to ECtHR jurisprudence in dealing with cases before them. 
 

1.11 The 2014 proposals also talked in terms of “limiting the use of human rights 
laws to the most serious cases” and creating a “threshold below which Convention 

rights will not be engaged, ensuring UK courts strike out trivial cases”.  This is to 
misunderstand the nature of human rights as a universal minimum standard. There 
is, by definition, no such thing as a “trivial” human right.  
 

1.12 The weakness of the “reform” arguments has been noted by academic 
commentators.  For example, the Constitution Society’s 2015 paper, “Common 
Sense or Confusion?”, remarks that: 

“Binding our critique together is a scepticism about the extent to which the 
proposed reforms will resolve the stated problems, as well as a scepticism 

about the extent to which some of the supposed problems can really be said 
to exist at all.” 11  

1.13 Other expert commentators have been even more direct in their analysis. For 
example, Angela Patrick, Director of Human Rights Policy at JUSTICE described the 

2014 policy paper as “incoherent, incomplete and disrespectful”12.  Liberty has called 
the paper “legally illiterate”13. It was also criticised from within the Conservative Party 
by eminent figures including Dominic Grieve and Ken Clarke14.  
 

1.14 Further informed criticism has arisen in the context of action taken by the UK 
Government in October 2015 to implement one of the proposals in the 2014 paper – 

                                                             
7 http://www.bbc.co.uk/news/uk-politics-15171980 
8 https://www.conservatives.com/~/media/files/downloadable%20Files/human_rights.pdf.   
9 http://www.bbc.co.uk/news/uk-29472750 
10 Section 2 of the HRA. 
11 Stephen Dimelow and Alison L Young , P9, http://www.consoc.org.uk/wp-
content/uploads/2015/04/COSJ3217_Common_Sense_or_Confusion_WEB.pdf 
12http://ukhumanrightsblog.com/2014/10/03/incoherent-incomplete-and-disrespectful-the-
conservative-plans-for-human-rights-angela-patrick/ 
13 https://www.liberty-human-rights.org.uk/news/blog/legally-illiterate 
14http://www.theguardian.com/politics/2014/oct/03/kenneth-clarke-lambasts-conservatives-plan-quit-
european-human-rights-convention 

http://www.bbc.co.uk/news/uk-politics-15171980
https://www.conservatives.com/~/media/files/downloadable%20Files/human_rights.pdf
http://www.bbc.co.uk/news/uk-29472750
http://www.consoc.org.uk/wp-content/uploads/2015/04/COSJ3217_Common_Sense_or_Confusion_WEB.pdf
http://www.consoc.org.uk/wp-content/uploads/2015/04/COSJ3217_Common_Sense_or_Confusion_WEB.pdf
http://ukhumanrightsblog.com/2014/10/03/incoherent-incomplete-and-disrespectful-the-conservative-plans-for-human-rights-angela-patrick/
http://ukhumanrightsblog.com/2014/10/03/incoherent-incomplete-and-disrespectful-the-conservative-plans-for-human-rights-angela-patrick/
https://www.liberty-human-rights.org.uk/news/blog/legally-illiterate
http://www.theguardian.com/politics/2014/oct/03/kenneth-clarke-lambasts-conservatives-plan-quit-european-human-rights-convention
http://www.theguardian.com/politics/2014/oct/03/kenneth-clarke-lambasts-conservatives-plan-quit-european-human-rights-convention


4 

the promise to “amend the [UK] Ministerial Code to remove any ambiguity in the 
current rules about the duty of Ministers to follow the will of Parliament in the UK”.   
 

1.15 This was given effect in the revised version of the Code published by the 
Cabinet Office in October 201515. It attracted criticism from, amongst others, the 
former head of the Government legal service16.  This development is dealt with in 
further detail in the answer to Q8. 

 
1.16 Taken as a whole, such criticism leads inevitably to the conclusion that the 
proposals which have been put forward thus far (such as they are) are fundamentally 
mistaken both in concept and content. 

 
1.17 In summary, the considered view of the Scottish Government is that attempts 
to repeal or weaken the provisions of the HRA would not only be misconceived in 
their intent but detrimental in their effects.  

 
1.18 Whilst it remains difficult, in the absence of concrete UK Government 
proposals, to examine the consequences in great detail, it is clear that they are likely 
to be contrary to Scotland’s interests, and to the interests of people in other parts of 

the UK.  “Reform” of the HRA in the manner which appears to be intended would 
also do damage to the UK’s reputation internationally and is likely to encourage 
illiberal regimes around the world to disregard human rights.  
 
Q2: What rights, if any, would a British Bill of Rights have to contain? How 
would a British Bill of Rights interact with Scotland’s separate legal system?  

 
2.1 The Scottish Government opposes attempts to replace the HRA with a British 

Bill of Rights.   
 
2.2 As noted in response to Q1, a theoretical case can be made for a Bill of 
Rights which includes additional rights, over and above those derived from the 

ECHR17.   The reality, however, is that the choice facing both Scotland and the UK 
as a whole is between retention of the existing robust mechanisms contained in the 
HRA (together with the related provisions in the Scotland Act 1998 and the other 
devolution statutes) or acceptance of a weaker system which significantly diminishes 

the ability of individuals to challenge the actions of the state. 
 
2.3 If it were enacted, a British Bill of Rights would interact with Scotland’s distinct 
and independent legal system in a similar way to other Westminster statutes.  

                                                             
15https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/468255/Final_draft_m
inisterial_code_No_AMENDS_14_Oct.pdf    
16http://www.theguardian.com/law/2015/oct/26/ministerial-code-no-10-showing-contempt-for-
international-law 
 
17 This possibility was also considered by the Commission on a Bill of Rights in 2011-12. It noted 
potential arguments for a Bill of Rights which might “contain additional rights to those in the European 
Convention” including “children’s rights, rights for disabled people, equality rights, environmental 
rights and socio-economic rights such as rights to healthcare and education”. Para 38, p17  
http://webarchive.nationalarchives.gov.uk/20130128112038/http:/www.justice.gov.uk/downloads/abou
t/cbr/uk-bill-rights-vol-1.pdf 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/468255/Final_draft_ministerial_code_No_AMENDS_14_Oct.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/468255/Final_draft_ministerial_code_No_AMENDS_14_Oct.pdf
http://www.theguardian.com/law/2015/oct/26/ministerial-code-no-10-showing-contempt-for-international-law
http://www.theguardian.com/law/2015/oct/26/ministerial-code-no-10-showing-contempt-for-international-law
http://webarchive.nationalarchives.gov.uk/20130128112038/http:/www.justice.gov.uk/downloads/about/cbr/uk-bill-rights-vol-1.pdf
http://webarchive.nationalarchives.gov.uk/20130128112038/http:/www.justice.gov.uk/downloads/about/cbr/uk-bill-rights-vol-1.pdf
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2.4 The ability to rely on human rights protections enshrined in a Bill of Rights 
would be dependent to a significant degree on the terms of the Bill of Rights 
legislation itself, and on the existence (or not) of provisions comparable to that in 

section 3(1) of the existing HRA requiring the courts to read other legislation in a way 
that is compatible with the rights enshrined in the Bill of Rights.18  If such provisions 
were missing from a Bill of Rights, its interaction with the law of Scotland would differ 
and it would almost certainly be weaker in its effect. 

 
2.5 Much would therefore depend on the drafting of the Bill’s provisions, and the 
territorial extent of the legislation. As things currently stand, the absence of specific 
proposals makes it difficult to comment in detail. 

 
2.6 The Committee will however be aware of media stories19 suggesting that 
Scotland might be “exempted” in some way from changes to the HRA which apply to 
other parts of the UK.  In response, the Scottish Government has made clear that it 

is neither seeking, nor will it enter into, any deal which assists the UK Government in 
deconstructing human rights safeguards in other parts of the UK.   
 
2.7 In her speech in Govan on 23 September 2015 the First Minister made clear 

that  “Human rights are not English, Scottish, Welsh or Northern Irish rights - they 
are universal rights.”20 

Q3: Arguments have been made that the current system does not sufficiently 
respect the sovereignty of the UK Parliament. What are your views on this?  

3.1 The Scottish Government does not consider that either the HRA, or the UK’s 
status as a state party to the ECHR, infringe the sovereignty of the UK Parliament.   
 
3.2 There is nothing particularly odd or surprising in the proposition that a 

legislature should be required at all times to act compatibly with a set of 
fundamental, and overriding, constitutional norms, including provisions which give 
effect to internationally-recognised human rights.  Such a principle does not infringe 
the sovereignty of legislature; it merely recognises that it should respect certain  

standards in its legislation. 
 
3.3 That principle also informs most modern constitutional democracies, including 
the majority of our European neighbours.  It is a long-established principle, and was 

central to debate on the drafting of the US Constitution in 1788. 

“No legislative act … contrary to the Constitution, can be valid. To deny this, 
would be to affirm that the deputy is greater than his principal; that the servant 
is above his master; that the representatives of the people are superior to the 

                                                             
18 The “Convention rights” are defined in section 1 of the HRA. 
19 http://www.independent.co.uk/news/uk/politics/michael-gove-determined-to-scrap-human-rights-act-
even-if-scotland-retains-it-10286974.html    http://www.scotsman.com/news/uk/scotland-exempt-from-
tories-human-rights-act-axe-1-3559633#axzz3qXz5CYD0 
20 http://news.scotland.gov.uk/Speeches-Briefings/First-Minister-Human-Rights-1d7d.aspx 

http://www.independent.co.uk/news/uk/politics/michael-gove-determined-to-scrap-human-rights-act-even-if-scotland-retains-it-10286974.html
http://www.independent.co.uk/news/uk/politics/michael-gove-determined-to-scrap-human-rights-act-even-if-scotland-retains-it-10286974.html
http://www.scotsman.com/news/uk/scotland-exempt-from-tories-human-rights-act-axe-1-3559633#axzz3qXz5CYD0
http://www.scotsman.com/news/uk/scotland-exempt-from-tories-human-rights-act-axe-1-3559633#axzz3qXz5CYD0
http://news.scotland.gov.uk/Speeches-Briefings/First-Minister-Human-Rights-1d7d.aspx
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people themselves; that men acting by virtue of powers, may do not only what 
their powers do not authorize, but what they forbid.”

21
 

3.4 That is precisely the obligation (in respect of rights derived from the ECHR) 

which currently applies to the Scottish Parliament and to the Scottish Government 
under the Scotland Act 1998.  Similar requirements on legislation as those in the 
Scotland Act bind the other devolved legislatures and executives in Wales and 
Northern Ireland. Had Scotland voted for independence in 2014, the Scottish 

Government’s proposals for an interim constitution would have carried those same 
arrangements forward as central features of the new constitutional arrangements22. 
 
3.5 So, even if the HRA did rigorously constrain Westminster in a manner that 

compelled it to act in a manner compatible with human rights obligations, it is not 
clear – certainly from a Scottish, European and international perspective - why that 
should be unacceptable as a matter of constitutional design, or a bad thing in any 
other sense. 

 
3.6 Even within the Westminster system itself it is far from evident that the 
concept of parliamentary “sovereignty” is intended to enable Parliament to override 
human rights and other fundamental freedoms. 

 
3.7 The absence of a codified constitution means that the HRA, as an Act of 
Parliament, has no absolute constitutional protection against repeal or amendment 
by a future express Westminster Act.  As the current debate illustrates, it remains 

vulnerable to legislative changes that reflect the transient political views of the party 
or parties which happen to control the majority of seats in a particular Parliament.  
 
3.8 But it is also implicit in the same non-codified constitutional arrangements that 

the legislature, and the executive, should exercise exceptional self-restraint in 
relation to matters as constitutionally important as human rights.  
 
3.9 The way in which the concept of “parliamentary sovereignty” has been 

understood by some proponents of HRA “reform” has been touched upon in recent 
evidence given to the House of Lords EU Justice Sub-Committee.  In his remarks to 
the committee, the former UK Attorney General, Dominic Grieve MP, commented on 
the emergence of: 

“some very odd phenomena: namely, that instead of parliamentary 
sovereignty being the dominance of the Executive [by Parliament], as in the 
past, it is now the dominance of the universe by Parliament, in the way in 
which it is sometimes expressed by some of my colleagues”.23 

                                                             
21 Alexander Hamilton, Federalist No. 78, May 1788. Full text available at: http://press-
pubs.uchicago.edu/founders/documents/v1ch17s24.html 
22 See link to 00452762.pdf above 
23http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-justice-
subcommittee/potential-impact-of-repealing-the-human-rights-act-on-eu-law/oral/23810.html 

http://press-pubs.uchicago.edu/founders/documents/v1ch17s24.html
http://press-pubs.uchicago.edu/founders/documents/v1ch17s24.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-justice-subcommittee/potential-impact-of-repealing-the-human-rights-act-on-eu-law/oral/23810.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-justice-subcommittee/potential-impact-of-repealing-the-human-rights-act-on-eu-law/oral/23810.html
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3.10 Giving evidence to the same committee, Sir David Edward, former UK judge 
in the Court of Justice of the European Union24, pointed out that “parliamentary 
sovereignty” 

“is the legislative sovereignty of Parliament. That is to say, the laws duly 
passed by Parliament are bound to be applied by the courts. … It does not 
mean the sovereignty of the House of Commons. It does not mean the 
sovereignty of Ministers—the Government—still less of individuals who are 

Members of the Parliament. Parliament is sovereign as a legislator.”25 

3.11 So, even in terms of the internal logic of the Westminster system, it is doubtful 
whether claims about the infringement of “parliamentary sovereignty” have real 
substance. For its part, the Scottish Government does not believe that the HRA and 

related mechanisms represent an unreasonable constraint on the legitimate 
functions of the UK Parliament.   
 
3.12 The bottom line remains that the provisions of the HRA (which implement the 

obligations contained in the ECHR) have been enacted by the UK Parliament itself 
and cannot, by definition, be said to constrain its authority or powers.  “Parliamentary 
sovereignty” – its supremacy as legislator – is preserved.   
 

3.13 Looking more closely at the specific claims made by proponents of “reform” of 
the HRA (in the Conservative Party’s October 2014 policy paper26) it is suggested 
that there is a particular problem with section 3(1) of the HRA because: 

“Although the HRA affirms the sovereignty of the UK Parliament over human 

rights matters, Section 3(1) undermines Parliamentary sovereignty in 
practice.”  

3.14 It is further claimed that sovereignty is constrained by section 2 of the HRA, 
which requires UK courts to “take into account” ECtHR jurisprudence and, like 

section 3(1), allegedly leads them to interpret the law in a way that risks contradicting 
the sovereign will of the UK Parliament.  In addition, there is claimed to be “mounting 
concern at Strasbourg’s attempts to overrule decisions of our democratically elected 
Parliament”. 

 
3.15 These arguments can readily be rebutted.  

 

 Section 3(1) of the HRA exists to enable the courts to resolve potential conflicts 

between the requirements of the HRA and those of other legislative instruments 
in a consistent and transparent fashion.  Given the primacy which must be 
accorded to human rights considerations, uncertainty in individual cases requires 
to be resolved in a manner that prioritises the rights identified in the HRA and 

ensures as far as possible that other legislation is interpreted in line with those 
rights. The role of interpreting and applying the law is one for the judiciary.  A 
conflict with parliamentary “sovereignty” does not arise. 

                                                             
24 And also a former member of the Commission on a Bill of Rights. 
25http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-justice-
subcommittee/potential-impact-of-repealing-the-human-rights-act-on-eu-law/oral/24531.html 
26 https://www.conservatives.com/~/media/files/downloadable%20Files/human_rights.pdf, p4 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-justice-subcommittee/potential-impact-of-repealing-the-human-rights-act-on-eu-law/oral/24531.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-justice-subcommittee/potential-impact-of-repealing-the-human-rights-act-on-eu-law/oral/24531.html
https://www.conservatives.com/~/media/files/downloadable%20Files/human_rights.pdf
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 Where the courts are unable to reconcile a conflict between human rights 

obligations and the requirements of other legislation, using section 3(1), the HRA 
(via section 4) explicitly enables them to refer the matter back to the legislature 
by means of a formal finding of incompatibility. Its further resolution then 
becomes a matter for the UK Parliament to address. Again, it is difficult to see in 

what way this aspect HRA can be said to undermine the role of the Parliament. 
 

 The requirement in section 2 of the HRA, for UK courts to “take into account” the 
jurisprudence of the ECtHR does no more than it says.  Other considerations can 

also be taken into account by the courts.  As has been clearly demonstrated in 
decisions of the UK Supreme Court in recent years, the UK courts are capable of 
disagreeing with the position adopted by the ECtHR and the two courts have 
been adept at resolving resulting inconsistencies by means of a process of 

“judicial dialogue”
27

 
 

 Finally, the idea that the ECtHR can “overrule” a national parliament betrays a 
misunderstanding of the respective role and function of the institutions 

themselves.  Like any court, the ECtHR exists to interpret and apply the law. Its 
judgments resolve disputed points where clarification is required.  In the context 
of the ECHR, it provides the definitive and authoritative interpretation of what the 
treaty obligations require of state parties. The requirement for the UK to take 

particular action in response to such judgments, where necessary by means of 
legislation at Westminster, arises not from some “diktat” issued by the ECtHR, 
but is a consequence of treaty undertakings freely entered into by the UK, from 
which it remains able to withdraw in accordance with an agreed procedure. The 
UK Parliament is not “subordinated” to the ECtHR, or to the Council of Europe.  

Compliance with the ECHR, and the provisions of the HRA, is a consequence of 
the importance in any democracy of adherence to the rule of law, and of the 
principle that states should implement the undertakings they have given when 
signing and ratifying treaties.   

 
3.16 To further underline these points, it can be noted that Westminster’s 
sovereignty is explicitly protected by its exemption from the definition of “public 
authority” in section 6 of the HRA, and therefore from the legally-binding requirement 

to act compatibly with Convention rights.   
 
3.17 In practice, Westminster has always28 acted to bring domestic law into 
compliance with the requirements of the ECHR, where action in the courts (whether 

domestically or in Strasbourg) has identified an incompatibility. But there is no 
domestic legal mechanism which can be used to force it to do so, however strong 
the moral imperative to act in a manner consistent with freely-given commitments 
which have been enshrined in public international law. 

 
3.18 In summary, as far as the Scottish Government is concerned, the proposition 
implicit in much of what has been said in support of “reform” of the HRA – that there 

                                                             
27 https://www.supremecourt.uk/about/the-supreme-court-and-europe.html 
28 With, to date, the single exception of prisoner voting. 

https://www.supremecourt.uk/about/the-supreme-court-and-europe.html
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are circumstances in which it is desirable and appropriate to enact or apply laws, or 
take executive action, in a manner that breaches human rights - is untenable.  
 

3.19 The Scottish Government does not believe that it is constitutionally 
appropriate for any government to adopt a “pick and mix” approach to human rights 
– abiding by court judgments where it is convenient or ideologically attractive to do 
so, and ignoring rulings which are unwelcome.  To do so is to strike at fundamental 

precepts of modern democracy and at the principle of the rule of law. 

Q4: In addition, it has been suggested that the European Court of Human 
Rights has developed “mission creep” expanding the European Convention on 
Human Rights into areas which it should not cover. What views do you have 

on this argument? 

4.1 The proposition that the rights identified in the ECHR should not go “beyond 
what the framers of the Convention had in mind when they signed up to it” is a 
central proposition in the Conservative Party’s 2014 policy paper29. 

 
4.2 However, the idea that the ECHR should remain fossilised in time, and its 
application should go no further than is necessary to reflect the social and political 
norms of the 1950s, is clearly out of keeping with the needs and expectations of 

modern Scotland, and of the UK as a whole.    
 
4.3 The interpretation and effect of any legal instrument necessarily evolves over 
time, under the influence of a wide variety of external factors ranging from changes 

in prevailing moral and ethical values to the emergence of new technologies.  It is a 
necessary, and entirely proper, part of the function of the courts to take account of 
such factors and to ensure that legislation is applied, as far as is reasonably 
possible, in a manner that reflects the realities of the current world, and not the 

historical circumstances or social attitudes that prevailed when a statute was 
originally enacted. 
 
4.4 If there were no “mission creep” in that sense, we would still be living in a 

Europe where the death penalty and corporal punishment were normal features of 
the criminal justice system.  LGBTI people would legitimately be subject to 
discrimination and persecution.  Children born to unmarried parents would 
experience very real legal disadvantage.  The right of people in care homes and 

hospitals to be protected from inhuman and degrading treatment would not be 
subject to a modern level of legal protection. It would not be clear that victims of 
crime should be treated with dignity when cases are brought to court. 
 

4.5 Recreating a world along those lines seems a strange aspiration to pursue. 
 
4.6 The Scottish Government unequivocally opposes any attempt to “turn the 
clock back” by means of “reforms” to the HRA which have the effect of imposing 

restrictions on the full spectrum of rights recognised in the HRA and vindicated in the 
case law of the ECtHR. 

                                                             
29 Page 3, https://www.conservatives.com/~/media/files/downloadable%20Files/human_rights.pdf 

https://www.conservatives.com/~/media/files/downloadable%20Files/human_rights.pdf
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Q5: What do you think the practical impact of the proposals will be in 
individual cases, for example as regards immigration policy, criminal law, or 
decisions made by public authorities?  

5.1 In the continuing absence of concrete proposals from the UK Government it is 
difficult to speculate about the implications in areas as specific as immigration policy 
or the criminal law.   
 

5.2 The general implications, and some of the potential impacts in relation to 
decisions made by public authorities, are outlined elsewhere in this response.  

Q6A: What impact do you think any changes will have on Scotland more 
generally?  

6.1 Again, it remains difficult to speculate.  Over and above the concern that the 
safeguards provided by the HRA might be eroded, there is the further risk of 
potential knock-on effects for the devolution settlement – for example through 
alteration of the human rights safeguards which exist in the Scotland Act 1998.  This 

aspect is explored further in the context of the Sewel Convention (Q6B - below). 
 
6.2 The Committee will be aware of speculation30 that under the UK Government 
proposals legislation to repeal or replace the HRA might not extend to Scotland or, if 

it does extend to Scotland, might be limited in its application in this jurisdiction.  What 
exactly that would mean in practice would depend on the precise detail of the 
proposals. 
 

6.3 One possible result might be differences in human rights standards and 
corresponding legal obligations depending on the particular legislation at issue or 
public authority involved in any given situation.  That might be the case if, for 
example, the Bill of Rights (so far as extending to Scotland) were to apply only to 

legislation, or activities of the UK Government or of public authorities operating in 
Scotland, in fields reserved by Schedule 5 to the Scotland Act 1998.   
 
6.4 Not only would this be unacceptable as a matter of principle, it could present 

real practical difficulties and would be likely to prove confusing for both the general 
public and for public authorities.  

Q6B: Would the Scottish Parliament have to consent to any changes under 
the Sewel Convention?  

6.5 Without sight of specific proposals, this question raises issues of detail which 
cannot be answered definitively.  It is nonetheless very likely that legislation 
extending to Scotland which repealed the HRA and replaced it with a British Bill of 
Rights would require legislative consent.   

 

                                                             
30http://www.scotsman.com/news/uk/scotland-exempt-from-tories-human-rights-act-axe-1-3559633 
 http://www.independent.co.uk/news/uk/politics/michael-gove-determined-to-scrap-human-rights-act-
even-if-scotland-retains-it-10286974.html 

http://www.scotsman.com/news/uk/scotland-exempt-from-tories-human-rights-act-axe-1-3559633
http://www.independent.co.uk/news/uk/politics/michael-gove-determined-to-scrap-human-rights-act-even-if-scotland-retains-it-10286974.html
http://www.independent.co.uk/news/uk/politics/michael-gove-determined-to-scrap-human-rights-act-even-if-scotland-retains-it-10286974.html
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6.6 That view reflects a number of well-known features of the devolution 
settlement, and of the way in which the Sewel Convention has been given effect. 
 

 While the HRA itself cannot be modified by an Act of the Scottish Parliament31, 
human rights are not a reserved matter under the Scotland Act32.   

 

 Under the Sewel Convention33, the need for legislative consent is triggered where 
the Westminster Parliament is legislating with regard to devolved matters.  
 

 Legislative consent is also required where changes are made to the legislative 

competence of the Scottish Parliament, or to the executive competence of the 
Scottish Ministers34.  
 

6.7 Any repeal of the HRA which extended to Scotland would be likely to raise 

issues in one or more the contexts noted above.  In addition, the replacement of the 
HRA with a new British Bill of Rights extending to Scotland would be almost certain 
to do so. The Scottish Government has made explicit that it would invite the Scottish 
Parliament to refuse legislative consent35.  

 
6.8 A number of well-respected academic and legal experts – for example 
Christine Bell36, Iain Jamieson37, Aileen McHarg38 and Andrew Tickell39 - have 
commented in detail on this issue, setting out reasons why they believe legislative 

consent is likely to be required. Their papers are publicly available and will 
undoubtedly have been noted by the Committee. 
 
6.9 Over and above speculation about the need for legislative consent, the 
Scottish Government is clear that, within the constraints of the current devolved 

settlement, the Scottish Parliament would have competence to legislate to fill 
potential gaps in human rights protections in Scotland which resulted from repeal of 
the HRA (subject to the precise terms of the repeal). 

 
                                                             
31 Schedule 4 to the Scotland Act 1998, paragraph 1(2)(f). 
32 Sections 29(2)(b), 30(1) and 127 of the Scotland Act 1998 provide that “reserved matters” are 
defined by Schedule 5 to that Act. 
33 On which see further Devolution Guidance Note 10 -  
http://www.gov.scot/Resource/Doc/37349/0066833.pdf.  See also Chapter 9B of the Standing Orders 
of the Scottish Parliament  
http://www.scottish.parliament.uk/Parliamentaryprocedureandguidance/StandingOrders4thEdition_Oc
tober2015_Complete.pdf . 
34 This is consistent with provision for changes to legislative or executive competence by secondary 
legislation under the Scotland Act, in terms of which relevant Orders in Council require the explicit 
approval of the Parliament. See sections 30 and 63 of the Act, and in particular “Type A” procedure in 
paragraph 2 of Schedule 7. 
35 http://news.scotland.gov.uk/Speeches-Briefings/First-Minister-Human-Rights-1d7d.aspx 
36 Christine Bell 
http://www.scottishconstitutionalfutures.org/OpinionandAnalysis/ViewBlogPost/tabid/1767/articleType/
ArticleView/articleId/5597/Christine-Bell-Human-Rights-Act-Repeal-and-Devolution-Quick-Points-and-
Further-Resources-on-Scotland-and-Northern-Ireland.aspx 
37 Iain Jamieson  http://ukconstitutionallaw.org/2015/06/11/hra-watch-reform-repeal-replace-iain-
jamieson-the-repeal-of-the-human-rights-act-and-the-sewel-convention-in-scotland/ 
38 Aileen McHarg http://ukhumanrightsblog.com/2014/10/02/will-devolution-scupper-conservative-
plans-for-a-british-bill-of-rights/ 
39 Andrew Tickell, Scots Law Times, 2015, 33, 160-164 

http://www.gov.scot/Resource/Doc/37349/0066833.pdf
http://www.scottish.parliament.uk/Parliamentaryprocedureandguidance/StandingOrders4thEdition_October2015_Complete.pdf
http://www.scottish.parliament.uk/Parliamentaryprocedureandguidance/StandingOrders4thEdition_October2015_Complete.pdf
http://news.scotland.gov.uk/Speeches-Briefings/First-Minister-Human-Rights-1d7d.aspx
http://www.scottishconstitutionalfutures.org/OpinionandAnalysis/ViewBlogPost/tabid/1767/articleType/ArticleView/articleId/5597/Christine-Bell-Human-Rights-Act-Repeal-and-Devolution-Quick-Points-and-Further-Resources-on-Scotland-and-Northern-Ireland.aspx
http://www.scottishconstitutionalfutures.org/OpinionandAnalysis/ViewBlogPost/tabid/1767/articleType/ArticleView/articleId/5597/Christine-Bell-Human-Rights-Act-Repeal-and-Devolution-Quick-Points-and-Further-Resources-on-Scotland-and-Northern-Ireland.aspx
http://www.scottishconstitutionalfutures.org/OpinionandAnalysis/ViewBlogPost/tabid/1767/articleType/ArticleView/articleId/5597/Christine-Bell-Human-Rights-Act-Repeal-and-Devolution-Quick-Points-and-Further-Resources-on-Scotland-and-Northern-Ireland.aspx
http://ukconstitutionallaw.org/2015/06/11/hra-watch-reform-repeal-replace-iain-jamieson-the-repeal-of-the-human-rights-act-and-the-sewel-convention-in-scotland/
http://ukconstitutionallaw.org/2015/06/11/hra-watch-reform-repeal-replace-iain-jamieson-the-repeal-of-the-human-rights-act-and-the-sewel-convention-in-scotland/
http://ukhumanrightsblog.com/2014/10/02/will-devolution-scupper-conservative-plans-for-a-british-bill-of-rights/
http://ukhumanrightsblog.com/2014/10/02/will-devolution-scupper-conservative-plans-for-a-british-bill-of-rights/
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6.10 That, again, reflects the fact that human rights are not a reserved matter 
under the existing settlement.  Indeed, under the foreign affairs reservation in the 
Scotland Act, “observing and implementing international obligations, obligations 

under  the Human Rights Convention [ie the ECHR] and obligations under EU law”
40

 
are matters which may be taken forward by the Scottish Parliament or Scottish 
Ministers.    
 

6.11 Over and above obligations arising under the ECHR, this includes 
implementation of rights in the EU Charter of Fundamental Rights and those 
contained in treaties such as the International Covenant on Civil and Political Rights 
(ICCPR), the International Covenant on Economic Social and Cultural Rights 

(ICESCR), the UN Convention on the Rights of the Child (UNCRC) and the UN 
Convention on the Rights of Persons with Disabilities (UNCRPD).   
 
6.12 There is considerable common ground between these instruments, in 

particular where core civil and political rights (such as the Convention rights in the 
HRA) are concerned.  
 
6.13 Furthermore, as a matter of law, both the Scottish Government and the 

Scottish Parliament currently have a duty to act compatibly with both Convention 
Rights and EU law when exercising relevant functions. That, taken together with a 
clear commitment to human rights evident on the part of the current Scottish 
Government, and in the work of the Parliament, make it likely that both institutions 

would wish to address evident gaps in human rights protection resulting from repeal 
of the HRA, so far as it was within their powers to do so. 

Q6C: Could the UK Government act without the consent of the Scottish 
Parliament?  

6.14 For the reasons set out in answer to Q6B above, it is very likely that 
legislation extending to Scotland which repealed the HRA or replaced it with a British 
Bill of Rights would require legislative consent in terms of the Sewel  Convention. For 
the UK Government and Parliament to proceed without obtaining legislative consent 

would be constitutionally unacceptable, and wholly unprecedented, even though as a 
matter of law41, the UK Parliament retains the right to legislate on any matter, 
including those which are devolved to the Scottish Parliament as a consequence of 
the Scotland Act 1998.   

 
6.15 As things currently stand, the Sewel Convention remains a constitutional 
convention and does not provide the Scottish Parliament with a power of veto over 
Westminster legislation as a matter of law.  The Smith Commission proposed that 

the Convention is put on a statutory basis and the current Scotland Bill contains a 
provision on that recommendation.  For the moment, in keeping with established 
practice, the question of consent would fall to be considered by the Scottish 
Parliament in relation to a relevant Bill introduced at Westminster.  

                                                             
40 Para 7(2) of Schedule 5 to the Scotland Act 1998. 
41 See s28(7) of the Scotland Act 1998. The Scottish Parliament’s power to legislate “does not affect 
the power of the Parliament of the United Kingdom to make laws for Scotland”, which reflects the 
sovereignty of the Westminster Parliament in as a feature of the UK’s constitutional arrangements.  
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Q7: Do you think it would be possible to have different human rights 
regimes within the United Kingdom  

 

7.1 Yes, but within limits which derive from the fact that it is the UK as a whole 
which is the state party to ECHR and other international human rights treaties. 
 
7.2 As Committee members will be aware, the UK is a multi-national state 

comprising three distinct legal jurisdictions – Scotland, England and Wales, and 
Northern Ireland. Given the separate and distinct nature of these jurisdictions42, there 
is no inherent reason why there should not be at least some variation in the way 
obligations derived from the ECHR or other treaties are expressed and given effect.   

 
7.3 The ECHR does not generally require that the law of Scotland implements 
relevant rights in precisely the same way as the law of England and Wales, or that of 
Northern Ireland.  In a similar way it does not require the law of Scotland to be 

identical to that of other jurisdictions within the Council of Europe. 
 
7.4 The ECHR does, however require that all jurisdictions implement a common 
overall standard (specified in the relevant articles of the ECHR) and the ultimate 

outcome in terms of the enjoyment of rights across the territory of all state parties to 
the Convention must meet those standards.  
 
7.5 Within that overall framework, the ECtHR recognises the importance of 

subsidiarity and applies the idea of a national “margin of appreciation” when 
examining the facts of individual cases. 
 
7.6 It is therefore clear that the precise means of implementing the ECHR in 

Scotland can legitimately differ from those in other jurisdictions, including those in 
the UK.  In practice that is of course the case. The criminal justice system in 
Scotland does not, for example, operate in precisely the same way as the criminal 
justice system in England, yet both deliver an ECHR-compliant outcome which 

implements the same overall human rights standard. 
 
7.7 There are however limits to the extent to which divergence can reasonably 
occur within a single state party.  

 
7.8 The UK as the state party to the Convention is ultimately responsible to the 
Council of Europe for implementation of the ECHR across the whole of its national 
territory, including where legislative and executive competence has been devolved43. 

 
7.9 In consequence, whilst differences in the implementing mechanisms in each 
jurisdiction are permissible, they must each achieve at least the minimum standard 
required under the ECHR. Where any individual UK jurisdiction fails to do so, it is the 

UK as the state party which must respond to cases raised in the ECtHR.   

 

                                                             
42 This distinctiveness has, controversially, not been reflected in the composition of the Westminster 
Joint Committee on Human Rights.  http://www.heraldscotland.com/news/13887119.display/ 
43 In certain circumstances the UK is responsible also for compliance in other parts of the world, in 
situations where it exercises de facto or de jure jurisdiction. 

http://www.heraldscotland.com/news/13887119.display/
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7.10 For its part, the Scottish Government is very clear that the ECHR and HRA 
provide a floor and not a ceiling44. 
 

7.11 The rights guaranteed by the ECHR are minimum safeguards. They do not 
constrain the ability of the various legislatures in the UK, in particular the Scottish 
Parliament for matters devolved to Scotland, to take action which provides an 
enhanced level of protection, or gives effect to rights over and above those in the 

ECHR. 
 
7.12 Where other international human rights treaties are concerned, a similar 
ability to go beyond the minimum standard also applies.  As has already been noted, 

the competence of the Parliament explicitly extends to the “observation and 
implementation” of international obligations to which the UK is a party.  
 
Q8: What impact do you think the UK Government’s proposals will have on 

the UK and Scotland at an EU and international level, for example within the 
Council of Europe?  
 

8.1 In the absence of detailed proposals it remains difficult to quantify the wider 

European and international consequences of UK Government attempts to repeal the 
HRA or weaken the wider ECHR system.  It is nonetheless possible to identify a 
range of potential risks. There is some evidence that the UK debate on “reform” is 
already having an unwelcome impact externally.  

Council of Europe  

8.2 The UK’s relationship with other members of the Council of Europe might be 
adversely affected, with implications also for the UK’s reputation and standing. 
 

8.3 Whilst the manner in which a state party implements ECHR obligations is 
essentially a matter of internal policy, UK Government proposals may be felt to form 
part of a wider pattern of behaviour which calls into question the UK’s commitment 
not just to the ECHR but to the wider values of the Council of Europe.   

 
8.4 Perceptions that the UK may be stepping back from commitment to the ECHR 
might directly undermine the effectiveness of the ECHR. Given the strong UK record 
in the field of human rights45 (and its status as both an originator of the ECHR and 

the first state to ratify), the UK’s enjoys considerable influence and carries a special 
responsibility.   
 
8.5 Whilst it does not appear that the UK Government intends to propose that the 

UK “denounces” the ECHR, this has not been entirely ruled out46.  Whether or not 
withdrawal actually forms part of the proposals which are eventually published, it is 

                                                             
44 First Minister, speech, 23 Sept 2015 http://news.scotland.gov.uk/Speeches-Briefings/First-Minister-
Human-Rights-1d7d.aspx 
 
45 The UK has won more than 98% of claims brought against it in the ECtHR 
46 http://www.theguardian.com/law/2015/jun/03/cameron-refuses-to-rule-out-leaving-european-
convention-on-human-rights 

http://news.scotland.gov.uk/Speeches-Briefings/First-Minister-Human-Rights-1d7d.aspx
http://news.scotland.gov.uk/Speeches-Briefings/First-Minister-Human-Rights-1d7d.aspx
http://www.theguardian.com/law/2015/jun/03/cameron-refuses-to-rule-out-leaving-european-convention-on-human-rights
http://www.theguardian.com/law/2015/jun/03/cameron-refuses-to-rule-out-leaving-european-convention-on-human-rights
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clear that the mere suggestion that this may be under consideration has been 
unhelpful at a European and international level. 
 

8.6 Inevitably, the consequences of any weakening of the ECHR would be most 
acutely felt by vulnerable individuals and communities in states where respect for 
human rights and adherence to the rule of law are comparatively weak. The 
concerns which have been articulated are well illustrated by first-hand testimony 

from relatives of victims of the Beslan massacre: 

“If the UK is to withdraw, it would be an excuse for our government to say “We 
don’t want it either!” Putin would point at the UK straight away. It would be a 
catastrophe. The UK has to understand; we all live in the same world and we 

all have an impact on one another. The UK must not think only of itself, 
because this will lead to other countries completely disregarding the rule of 
law… It is hard to overestimate the significance of the European court of 
human rights for the Russian people. It is the only deterrence from this 

lawlessness. It is our only hope.”47 

European Union 
8.7 There would also be potential implications for the UK in the context of its 
membership of the European Union.  Damage might again be reputational, but there 

is also the theoretical possibility that the UK could end up in conflict with its legal 
obligations. 
 
8.8 As the Committee will be aware, the legal context in which EU law – including 

the EU Charter of Fundamental rights – applies in the UK is different to that which 
governs the application of the ECHR. 
 
8.9 Whilst the ECHR is an international treaty which the UK has chosen to 

implement in domestic law by means of the HRA, EU law can have direct effect, by 
virtue of the European Communities Act 1972.  Where a certain amount of flexibility 
is available to states in relation to the manner in which they give effect to the ECHR 
(as an international treaty), an attempt to assert “parliamentary sovereignty” in a 

fashion which overrode or set aside the requirements of EU law would be clearly 
inconsistent with continuing UK membership of the EU.  
 
8.10 It is sometimes overlooked that, over and above its relevance as an 

international treaty, the ECHR also provides general principles of EU law. It is 
therefore the case that, even if the UK were to withdraw from the ECHR (as a state 
party to the treaty), ECHR obligations would continue to apply to the UK to the extent 
that they are relevant to the application of EU law.  

 
8.11 Assuming existing mechanisms, including the 1972 Act remain in place, the 
UK courts would continue to have remedies available to enforce a breach of EU law. 
This would include powers to intervene to protect fundamental rights, including the 

rights enshrined in the ECHR, at least in areas where EU law applies.   

 

                                                             
47 http://ukhumanrightsblog.com/2014/10/24/uk-must-not-think-only-of-itself-massacre-families-urge-
uk-not-to-leave-echr-alice-donald/. 

http://ukhumanrightsblog.com/2014/10/24/uk-must-not-think-only-of-itself-massacre-families-urge-uk-not-to-leave-echr-alice-donald/
http://ukhumanrightsblog.com/2014/10/24/uk-must-not-think-only-of-itself-massacre-families-urge-uk-not-to-leave-echr-alice-donald/
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International 

8.12 The UK currently has a strong human rights record and is internationally 
influential.  

 
8.13 In a UN context, it serves not only as a permanent member of the Security 
Council, but as an elected member of the Human Rights Council (HRC).  The UK’s 
successful 2014 campaign for a seat on the HRC was explicitly founded on its 

established record as “a passionate, committed and effective defender of human 
rights”48.  Other important human rights work has included a prominent role in 
tackling sexual violence in conflict zones49. 
 

8.14 Perceptions that, at the domestic level, the UK is seeking to pull back from its 
existing, highly-effective implementation of the ECHR will inevitably be damaging to 
the UK’s international standing. The Scottish Government would be concerned about 
the potential ramifications in terms of how Scotland, too, is viewed internationally. 

 
8.15 The most serious international implications are however those which are likely 
to be experienced by individuals and communities at risk of human rights abuses.  A 
similar point to the one made by relatives of victims of the Beslan massacre has 

been made by Egyptian human rights activist, Hossam Baghat50:  Again, it is evident 
that internal debate within the UK may have had undesirable international effects. 

“British officials visited Cairo and asked how they could help our struggle. The 
most important thing that the British can do to support human rights in Egypt 

is to support human rights in the United Kingdom. We have all heard of your 
Government’s attempt to repeal the UK’s Human Rights Act. Diluting current 
human rights protections, or restricting fundamental rights to citizens rather 
than humans, would set us all back. It is significantly more difficult for us to 

fight for universal human rights in our country if your country publicly walks 
away from the same universal rights.” 

UK Ministerial Code 

8.16 To date the one proposal in the Conservative Party’s October 2014 policy 

paper to have been implemented is the promise to “amend the [UK] Ministerial Code 
to remove any ambiguity in the current rules about the duty of Ministers to follow the 
will of Parliament in the UK”.  This was given effect in the revised version of the 
Code published by the Cabinet Office in October 2015

51
.  

 
8.17 The 2010 version of the UK Code (in common with its Scottish equivalent) 
made clear that the overarching duty of Ministers to comply with the law extends not 

                                                             
48 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/142894/UN_HRC_-
_UK_Candidiacy_2014.pdf 
49 https://www.gov.uk/government/topical-events/sexual-violence-in-conflict 
50https://www.liberty-human-
rights.org.uk/sites/default/files/Human%20Rights%20or%20Citizens'%20Privileges,%20Nov%202011.
pdf). 
51https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/468255/Final_draft_m
inisterial_code_No_AMENDS_14_Oct.pdf    

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/142894/UN_HRC_-_UK_Candidiacy_2014.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/142894/UN_HRC_-_UK_Candidiacy_2014.pdf
https://www.gov.uk/government/topical-events/sexual-violence-in-conflict
https://www.liberty-human-rights.org.uk/sites/default/files/Human%20Rights%20or%20Citizens'%20Privileges,%20Nov%202011.pdf
https://www.liberty-human-rights.org.uk/sites/default/files/Human%20Rights%20or%20Citizens'%20Privileges,%20Nov%202011.pdf
https://www.liberty-human-rights.org.uk/sites/default/files/Human%20Rights%20or%20Citizens'%20Privileges,%20Nov%202011.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/468255/Final_draft_ministerial_code_No_AMENDS_14_Oct.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/468255/Final_draft_ministerial_code_No_AMENDS_14_Oct.pdf
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simply to domestic law but also includes international law and treaty obligations.  
That reference has been deleted from the October 2015 revision of the UK Code52.   

“1.2 The Ministerial Code should be read [against] the background of the 
overarching duty on Ministers to comply with the law, including international 
law and treaty obligations and to uphold the administration of justice, and 

to protect the integrity of public life.“ 

8.18 The Ministerial Code does not have direct legal effect and the removal of the 

reference does not alter the UK Government’s obligations under domestic or 
international law in a substantive sense.  But as a statement of both principle and 
intent, the change is likely to be seen as important by international observers.   
 

8.19 The change has attracted strongly worded criticisms, with the former head of 
the Government legal service talking of “the intense irritation these words caused the 
PM as he sought to avoid complying with our international legal obligations” and of 
UK Government “contempt for the rule of international law”53. 
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52 The terms of the corresponding Scottish Ministerial Code are not affected and the full reference 
remains a part of the Scottish text.  http://www.gov.scot/About/People/14944/684 
53http://www.theguardian.com/law/2015/oct/26/ministerial-code-no-10-showing-contempt-for-
international-law 
http://www.theguardian.com/law/2015/oct/25/international-law-and-the-ministerial-code 

http://www.gov.scot/Topics/Justice/policies/human-rights/domestic/supportthehumanrightsact-12Nov2015/SupportHRA-12Nov2015-cabesecspeech
http://www.gov.scot/Topics/Justice/policies/human-rights/domestic/supportthehumanrightsact-12Nov2015/SupportHRA-12Nov2015-cabesecspeech
http://news.scotland.gov.uk/Speeches-Briefings/First-Minister-Human-Rights-1d7d.aspx
http://news.scotland.gov.uk/News/Protecting-human-rights-1d79.aspx
http://news.scotland.gov.uk/News/What-next-for-Human-Rights-1a8d.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9958&i=91448
http://www.gov.scot/About/People/14944/684
http://www.theguardian.com/law/2015/oct/26/ministerial-code-no-10-showing-contempt-for-international-law
http://www.theguardian.com/law/2015/oct/26/ministerial-code-no-10-showing-contempt-for-international-law
http://www.theguardian.com/law/2015/oct/25/international-law-and-the-ministerial-code
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First Minister’s Questions –– Answer to Supplementary Question - 14 May 2015 

http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=9950&i=91334 

Alex Neil – Topical Questions – 12 May 2015 

http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=9942&i=91236 

Alex Neil – Meeting with Shami Chakrabarti – 29 January 2015 

http://news.scotland.gov.uk/News/Shared-commitment-to-Human-Rights-Act-1562.aspx 

2014 

Scottish Parliament - Motion S4M-11484 (Roseanna Cunningham)  - 11 November 2014 

http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=9616 

Roseanna Cunningham – Oral Questions - 7 October 2014 

http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=9566 

Scottish Government News Release – 3 October 2014 

http://news.scotland.gov.uk/News/Human-Rights-Act-must-stay-10d4.aspx 

2013 

First Minister’s Questions –– Answer to S4F-01229 – 7 March 2013 

http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=8430 

2012 

Scottish Government response to the second consultation by the Commission on a Bill of Rights – 27 
September 2012  

http://www.gov.scot/Topics/Justice/policies/human-rights/domestic/BillofRightsSubmission 

2011 

Scottish Government response to the initial discussion paper issued by the Commission on a Bill of 
Rights – 16 November 2011 

http://www.gov.scot/Resource/Doc/254430/0122809.pdf 

 

http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=9950&i=91334
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=9942&i=91236
http://news.scotland.gov.uk/News/Shared-commitment-to-Human-Rights-Act-1562.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=9616
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=9566
http://news.scotland.gov.uk/News/Human-Rights-Act-must-stay-10d4.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=8430
http://www.gov.scot/Topics/Justice/policies/human-rights/domestic/BillofRightsSubmission
http://www.gov.scot/Resource/Doc/254430/0122809.pdf

